Memo may be basis for new trial of agents
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Defense attorneys for two former El Paso, Texas, area Border Patrol agents convicted of shooting a Mexican drug smuggler will ask for a new trial based on evidence they say wasn't provided to them in court. 

Mary Stillinger, co-counsel for former Border Patrol agent Ignacio Ramos, said an April 12, 2005, Department of Homeland Security memo was never provided to them. 

The memo - written by Christopher Sanchez of the department's Inspector General's Office acknowledged that all nine agents at the scene, including two supervisors, knew about the shooting, heard about the shooting and covered up the shooting. 

Shana Jones, special assistant to U.S. Attorney Johnny Sutton for the Western District of Texas, whose office prosecuted the case, said that prosecutors will continue to challenge any questions on appeal. 

"Both supervisors testified at trial as well as other witnesses that they were not present when agents Compean and Ramos were shooting at the fleeing alien," Jones said. 

"Additionally, radio traffic confirms their testimony that they were not there at the time of the shooting. With regard to legal questions, we have litigated those at trial and will continue to litigate those legal questions on appeal." 

Only Ramos and fellow former agent Jose Alonso Compean were charged in the case. 

"I confirmed with all other trial counsel, and we concurred that the document was never disclosed to us," Stillinger said. "If we had that document we would've used it." 

Ramos and Compean were convicted in March for shooting Osbaldo Aldrete-Davila on Feb. 17, 2005, in the left buttock as he fled to Mexico. 

Aldrete-Davila, who allegedly smuggled about 700 pounds of marijuana from Mexico into the U.S. that day, received immunity from prosecution to testify against the agents. 

Ramos and Compean, who are in federal prisons, have appealed their case to the 5th U.S. Circuit Court of Appeals in New Orleans. 

Stillinger also has filed a sealed motion with the appellate court for bond pending appeal. 

However, Andy Ramirez, chairman of the Chino-based Friends of the Border Patrol, said that the Compean family had the document since the trial began. Compean's wife Patty said the attorneys had the document since 2005 and may have overlooked it. 

"I hope that the memorandum was just overlooked," Patty Compean said. 

Stillinger, however, said the four defense attorneys working the case did not see the memorandum. 

Both agents said that the other agents and supervisors who were involved in the incident knew about the shooting. That assertion was backed up by the memo written by Sanchez. 

Regarding the memo, Stillinger said, "either the Office of Inspector General withheld it from the prosecution or the prosecution withheld the document from us." 

The memo is not an admissible part of Ramos and Compean's appeal because it was not part of the original trial, Stillinger said. 

A new trial, however, may be possible if the district court believes the memorandum would have made a significant difference in the outcome of the case, she added. 

"We would have to file for a new trial with the original court," Stillinger said. "The court would look to see is this something that we did not get in the past? Is it something that should be given to us? And is this material evidence?" 

